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NAGPRA, CUI AND
INSTITUTIONAL WILL

D. Rae Gould
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and items to tribes. Much of the development of institutional will at this university was due
to a “changing of the guards” resulting from retirements of older faculty members, hiring
younger and Native faculty members with different ideals and ethics reflective of trends in
academia, and increased engagement of Native graduate students, in addition to increased
pressure from tribes to more fully comply with the law and achieve repatriation., For other
institutions, however, the internationalist perspective that knowledge and cultural property
belong to alt and should be controlled by those who “know best” with resources to “protect”
these — versus the nationalist perspective emphasizing the rights of specific populations to
control their cultural heritage and the human remains and objects associated with that
(Merryman 1986) — continues to fuel fierce exchanges with no immediate end in sight,

This chapter discusses one of the major issues in the US repatriation process: the practice
of institutions categorizing ancestors as CUI, or “culturally unidentifiable,” to resist repatriation
to the rightful tribes. The CUI designation is used to impede repatriation of ancestors, as it
can be arbitrarily applied® and hides the politics of an institution resistant to NAGPRA. Next
I provide several case studies that demonstrate how institutional will has developed within
many museums and universities, while others continue to practice retentive and more
“internationalist” philosophies and resist repatriation of both human remains and funerary
objects, clearly contrary to the human rights component intended within the spitit of
NAGPRA. Such institutions maintain ideological positions that the benefits of science and
knowledge outweigh the rights of tribes to repatriate ancestors and items; in essence, the issue
is one of control. The institutions discussed in this chapter with retentive philosophies are
continuing colonialist and paternalistic practices based on racism, disrespect and a sense of
entitlement that continues to plague museums and institutions rooted in Euroamerican ideals
of supremacy that have dominated politics, laws, economics, and social and race relations for
centuries.

This chapter offers an analysis of the (all too comumon) rhetoric institutions and individuals
use regarding their support of NAGPRA against the actual practices they engage in. It
compares the concepts of institutional will to really comply with the law (in spirit and in
practice) against the reality and practice of having retentive philosophies, i.e. keeping ancestors
ac the institution. Using a well-known institution as the primary case study, this chapter
identifies a specific mechanism within NAGPRA that allows institutions and museums to
maintain a veneer of compliance without actually addressing the purpose of the law: returning
ancestors to tribes. One institution — Harvard University — is representational in this practice
because it posits itself as a leader in repatriation, as seen in the examples provided. Unfortu-
nately, Harvard and several others mentioned below have used the rhetoric of compliance
with NAGPRA, but it is an empty thetoric as it is not being followed in practice. As many
tribes know, weaknesses in the law can be used as a gateway to non-compliance for institu-
tions with retentive philosophies. While the appearance of institutional will is publicly per-
formed, a closer look at the actual operation and practice of some institutions reveals a facade

that fiactures under scrutiny. Using select case studies, this chapter offers a model of how to

see through this fagade. As Mashpee Wampanoag representative Ramona Peters has noted, if
Museums and institutions with retentive philosophies are exposed, perhaps they will change

 their positions. This chapter attempts to address the issue of museums and institutions failing

o fulfill their legal and affirmative duties to consult and repatriate.

* " The chapter begins by providing a brief history of the Native American Graves Protection and
Repatriation Act (US 43 CFR Part 10), then highlights key components related to culturally
nidentifiable (CUD) human remains, and provides case studies of both positive and negative
erpretations of culturally unidentifiable remains. It also addresses some of the impediments




D. Rae Gould

.

as museums determining cultural affiliation) and best practices (such as museuns
ans) NAGPRA practitioners have outlined recently. Although
changing through practice — and through the continued input

of Native Americans, archaeologists, nwuseum professionals and other academics and
collectors — the discussions remain centered on a simple perspective: museums and institu-
tions can be defined as having the institutional will to do the right thing and seek repat-
riation, or as having a retentive philosophy bome out of colonialist philosophies which
er the return to tribes of their ancestors. There is no middle ground in
battle for the tribes that have waited far too long for the return of
s that sit on the shelves and in the vaults of muscums that purport to
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A brief overview of NAGPRA

ves Protection and Repatriation Act is 2 federal
es, federal agencies and museums (including institutions) in the United
States; it has no legal offect on international repatriations or claims by US tribes to ancestors
or objects in other countries (although it can work as a model for how non-US institutions
could pursue repatriation). The National NAGPRA website (heep:/ Jwww.nps.gov/nagpra/)
is very user-fiendly and provides information for understanding the law, including a glossary
of terms and explanations for those working for both museums/institutions and tribes; it’s
often a starting point for those just learning about the law as well as an often-used resource

for many who have worked with the law for years.

Briefly, the law s intended to provide a “process for
return . . . Native American . . . human remains, funerary
of cultural patrimony to lineal descendants, and culeurally affiliated Indian tribes and Native
Hawaiian organizations.” The law also now includes provisions for repatriating “unclaimed
and culturally unidentifiable Native American cultural items” (discussed further below)
(htp:// www.nps.gov/nagpta/ FAQ/ INDEX.HTM#Whnt_is_NAGPRA). Cultural affiliation

is central to the process and is a documented connection between human remains and/or

objects and a modern-day tribe (or tribes) by a preponderance of evidence standard; tribes are

defined as being federally recognized by the Bureau of Indian Affairs (BIA), in addition to

Native Hawaiian Organizations (NHOs). A NAGPRA Review Comittee aids in mon-
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if the institution has a retentive philosophy). So most tribes must absorb
ion work, one of the reasons so many Cases take years or
d tribes have the extra burden that, tech-
fedenally recognized tribes.
tribes (like the

repatriation (again,
the financial burden of repatriati

decades to complete. And non-federally recognize

museums and institutions only lave to consult with
PRA items) connected to non-federally recognized
assified as CUI, providing yet another opportunity for

nically,
Ancestors (and other NAG
Nipmuc Nation) are automatically cl

institutions to retain then.
One of the most contested issues with NAGPRA is that of

tion, discussed extensively in this chapter. Most agree that N
compromise. According to the- law, museuins and institutions determine cultural affiliation,

an inventory of human remains and associated funerary objects in consultation with
3003(b); 43 CFR 10.9(b)) through a “good faith effort.” Even
often without — ancestors are categorized as culturally un-
“cultural items” for which no culturally affiliated present-day
(43 CFR 109 (d)@)). It is clear in reading the
regulations that consultation is the heart of the law and the means to successful repatriation,
the goal of the law. Museums and insticutions are technically responsible for initiating con-
sultation and the National NAGPRA website hosts a database of all inventories submitted,
for both ancestors categorized as culturally affiliated and as CUL (http:/ /www.nps.gov/nagp

ra/onlinedb/index htin).

At the heart of cultural a
Native American, The Kennewick M
between scientists and tribes from the

10,000 years old inadvertently discovered on the ban
Washington, could still be considered as “Native American” and connected to modern-day

tribes. The political implications of an ancestor being too old to be considered Native
American have reverberated deeply and a¢ great cost to wibes seeking to repatriate other
ancient ancestors and items. The Kennewick Man case (the focus of Thomas 2000) provided
frther incentive for institutions like Hagvard University to deny cultural affiliation based on

remains being “too old.” This is the focus of the discussion below.

cultural affiliation determina-
AGPRA* was (and still is) a

creating
wribes or NHOs (25 USC
after consultations — or too
identifiable, and defined as
Indian tribe or NHO can be determined

nation lies the battle to define what and who is
an case, for example, resulted in a protracted struggle
Northwest to decide whether an individual almost
k of the Columbia River in Kennewick,

fhiliation determi

Defining “CUI” ancestors
NAGPRA has profoundly changed the ways

archaeology is conducted in the United States. Some of these changes include: 1) how
Native peoples and archaeologists interact and share knowledge, 2) how cultural knowledge,
uity and property are defined and examined by archacologists, and 3) the ways
nderstand connections between so—called “prehistoric"

Defining pre-Contact ancestors and artifacts as CUL is 3

If and is used to continue a long history of colonization

After 27 years of practice and application,

contin
archaeologists and anthropologists u

and contemporary Native peoples. |

result of the language in the law itse
in type of authority €0
who might offer an

merican peoples; it privileges a certal

and historical erasure of Native A
authorities, often Native,

make that designation at the expense of other
alternative view.

The basic definition of CUT s that human remains and associa
be affiliated through a preponderance of evidence to a modern-
With no universal application of the definition of cultural affiliation,’
are made within each federal agency, museunt and institution. Even with precedents s¢
ons with retentive philosophies still ma

day tribe, tribes or NHO

carlier repatriations, instituti
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e o 07 the tuseun ¢ s low and “scientific certainty”
: . ractice, instituti i * vaing 1
b delniily ot p , institutional will to cultur i
reguired, ‘ . : culturally affiliate, using j
one e of evid nOt‘lm htoos%ng to broadly interpret evidence, leads toyr‘epltn'tct" usm\g o
s 5 ave institutional will ‘ e ealrnl
¢ museum docs ¢ i al will, the burden of pr ’
s lllcls with tribes, with their often limited resource proof o demonstate cultunl
en with institutional wi i At tim
5 al will, available inf i
loen i § . , available information at times does
nacutional wil ‘ s does not support determini
renioney ofon, So ()ctqnca absolutely no information about the origin 5’11’0“ Fktummmg
. tion. Sometimes abso oi al loc - pr
tribes are connected to th ntcmg exists and it is not possible to determine whicl?nond(m iy
er ctimes ot €
e foeonectzd to o ;)1: ometimes museums and institutions want to dis lmo .
< N " i A. N i ‘ . A :
bty o e mains ot ;/J\ecc;t;lin their possession they are seeking to rcpqto'SL e
e ins 0 > / epatriate ¢ is
Mition. The Unioarons o Pls databfzc as CUI while consulting to determine lei hh;
: s ssachusetts hers i ed th
cultural affiliati , ! o S -
s he Univesity of Mas his approach and the
foms mapation once oc;)sulmtlons were complete. Sometimes tribes‘en 2 “c; ‘fh““ged e
ol clmine 1<I:y f;m \Iv111nl1g to receive ancestors and items gt‘hge ;“lcon‘““m‘
P ural affiliation if they cannot clearly demonstrat ' comncetion sven
: 5 sUpports a r iati hese 2 .
oo qncegtm1:p 1t~t a cultural affiliation determination. All of these ‘ CO“';ZC“()“’ -t
e ancestors or items as CUI and ‘ “of NAGPR A 10n
i © tor : and are done within the spiri ot
¢ repatriation. And i e afilcion 4
/ing ation, not being able i o o s
ot abie to Crl ¢ ' iliati N
I.);matmn o b below)g : determine cultural affiliation does not mean
00 often, tl . |
; , though, a muse 5 i
iy s aV()idg o ‘.us.f,um wants to claim CUI due to “no temporal link”
oW reveal repatriation, as with Harvard University. S e e mode
cal how the designation of CUI becomes a d l'ia ke ey s presened
a deliberate strategy th:
: hat has worked f
or

Wseums wi

o S with retentivi i ;

. e philoso e
le'Ctlom. P phlcs

etermine cultural

and no intenti repatriati
tention of repatriating certain parts of their
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ational will, the addition of part 10.11 of the
Culturally Unidentifiable Native
¢ CUI Rule) provides a way to
¢ this rule relies on the

For museums and institutions with instit
NAGPRA regulations effective May 2010 (Disposition of
American Human Remains, often referred to as 10.11 or th
achieve repatriation despite lack of cultural affiliation. The heart ©
geographic line of evidence to make connections between ancestors and items and modern-day
tribes and NHOs. Tribes and NHOs may request repatriation of human remains and associated
funerary objects previously removed from their modern-day tribal lands ot aboriginal terri-
tories. Aboriginal occupancy can be documented by:

a final judgment of the Indian Claims Commission (ICC) or United States Court of

L]
Claims;
e 4 treaty or treaties;
e an Act of Congress;
e oran Executive Order (43 CFRR 10.11(b)()-

agency official must initiate
human remains and asso-
NHO.” The rule is more -
5 FR 12403,

Moreover, according to the legislation, “A museum or federal
consultation regarding the disposition of culturally unidentifiable

ciated funerary objects withits 90 days of a request from a tribe or
detailed and can be found in its full text in the Federal Register publication (7

Mar. 15, 2010).
As with the original 1
Native Americans. For example,

0.11 was another compromise for
in implementing 10.11, museums nitist consult and repatriate
human remains but only may repatriate associated funerary objects. For many tribes, receiving
buried with them is not an option, so museums

with an estab-

the remains of ancestors without the objects

tentive philosophies have yet another way to avoid repatriation even
CUI ancestors.

addressed some of the ¢

990 Act however, the addition of 1

with re
lished process for returning

Clay Dumont (2011) has
and what he refers to as scientific
NAGPRA and 10.11. In cheir retelling of history,
passing of NAGPRA, which was written to “strike a balance’
people as a compromise where both sides could be equal. According to
adds to a long-standing “respectful” collabotation that has existed between both
10.11, therefore, undermines the original intent of the law and gets i the way of
because it interferes with the collaborative process (theoretically)
words, according to this narrative, there was nothing wrong with
Jtural affiliation was being determined (which gave museums and

ontroversies surrounding the CUI rule
“happy talk” that seeks to explain the development of
archacologists and others supported the
»etween scientists and Native
this narrative, the law
groups. The

passing of
people working together
already present. In other
the status quo of how cu

institutions a clear advantage).
A more accurate narrative provided by Dumont is that onc

that NAGPRA would pass, the goal of those with retentive p
the ability to defermine cultural affiliation. Rule 10.11 is controversial because
process of repatriating Ccul an exit strategy use

tutions with retentive philosophies to comp
“Jeaves little doubt that the National NAGPRA Program and th

view the purpose of NAGPRA legislation as the return of Native
classified as CUI] to Native peoples” (2011: 5). The controversy surroundi

demonstrates that cultural affiliation continues to be a contested “zone” an
excellent place for an exit strategy based on either inconclusive evidence,

“confusion” or just lack of will.

¢ it became clear to everyont

ancestors removes

ng 10.1°
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hilosophies became to thwatt
a legal

d by museums and insti~

ly with NAGPRA. As Dumont notes, the rule
¢ secretary of the interior
dead [including those

d, therefore, 8t
competing evidence
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Harvard University has provided i
i Unive a prime example of this strategy, as detailed i
the Centul.ies_lon;l;(t’:lg;l?umo?t ccrlebmtcfs Mny 2010 as markingy; ‘]‘qsig;ti;:it\itu\llizltw i
a[;:l[{\lu)wledgcs the rule is “'fa'l-.ﬁZlElT)ﬁ;:‘clga(g\(,)t‘\ljldeg)d ol e hoeql/\l:g
owedges the » ! : 5), as would ma ers e !
nAGE instimtiog : 1(}32:::1;:3:;(;7(: 1520,000 Nat.ive American ancestor:li');nifil:;:l:i ;ilgfdgc;lid Iy
b A T.h )),.flll() to either being categorized as CUI or %imL1 “;‘“Z
e the passm.g I :\I X‘Cl; l)v1cto'1'y — the complete return of all an‘cestkz)z; "IC{
AR RA is yet to arise on the horizon, The case st‘ clinf 3
B e Lo secton Lmo'nstrate how, several years after illnplellle;;twt.i “'Mf
Mt tion Occu‘ﬂ aw or amendments — remains the key factor in detc‘rmoiﬁil?g

Institutional will and i
q retentive philosophy:
Indian Country phy: Txamples from

The concept of “instituti i :
developed 1tfor me anf:zltmcf:/(::‘dlESWﬂ} .(lmvmg t!le desive and will to achieve repatriati
o for an et tion (UKZMS of working with NAGPRA, both as a triﬁil“?no.n)
teliqltionship with through conmulat 01;1 z‘:ullel;lqsttl)l tI watched the university I first de\;elol}eJE;e;
will to comply with the I Ll s to atriate ancestors develop the genuine desir ‘
it believed Slzt e r:tt.::\; ?:ii (:?tls .pernod. Th'e institution and theppeopli :/:;;chjc)eflilcedﬂtl}d
responsible position, and Worlc(ed 1 0}: and Native American items was the only ethical °cli
had institutional will to repatriate }ﬂlt to make that happen. Only affer knowing tf a ;m
implemented NAGPRA on‘be‘h qcltf.oglld [ see m)fself being part of the faculty anc% telat t:ey
U 310 0 20 o the Eﬂl”of ﬂm umverslle. [ served as Repatriation Coorc!inr"llt11 F;at.
Creating this position was itself eVizle u —tmfw pOS'ltIOll dedicated to NAGPRA at the ungvzlL . or
same 15-year period, [ engaged in‘ nee f) a s{eslre tf’ return ancestors and items. Durin ‘tllty
tibe, inchuding. Harvard Uniuorsiy’ clc))nslt)lltatlons with several institutions on behalf ogf his
encountered fist-bane the op (;qityAs ea‘ ody Museum of Archaeology and Ethnolog lm;
to comply with NAGPRA ﬂnd[:d e F011cept:. what I call a “retentive philosophy” (re;yé ani
specimens). Examples of these ;Onezl;le;o f‘etam collections because they are viewed as QCiZlilltl};(‘
engaged in the NAGPRA Proceq:l? S ajelsllarecl' below through interactions diﬂ‘el.t:nt m[l) ic
_ example of an institution with a r;tim.v © mcll with museums or insticutions. The prin o
vensity, and several case gtudicf r entive philosophy shared in this chapter is I—hrvnl") d L}m'y
- American ancestors an.d i‘tems ;r Lm(?‘mtmw how this institution repeatedly l'et('lin‘s (N fve
sents itself as a leader in wo1:kinorlh Fnbes‘across the country. Although the inSti‘tutio1m-V :
made at NAGPRA Review C 8 ‘Yltll tribes anc! in repatriation through public st e
~clearly visible when dcnil«;vf ?mmlttee meetings” and in other public settings, : a;emenFs
with tribes are revealed‘ (;1‘ (i)n ttlle Lixchﬂllges Smf.f responsible for NAGPRA Cil;l ]I:: ag‘ald e
For example. trbes ,fm I\/Ie anguage staff use to discuss their repatriation t’ ‘icc e
h‘ilosophy through cc;nsult:']:tiol “bsach‘usetts have directly encountered Haward"/:) lrelt i
1_‘}?1111;10 Nation regarding éU[liliZ:Ot::ezl?m' During an April 2013 consulmtk)An wi(tillll t:l::
etmbers (including ancestots, seum representatives at Harvard infor i
lcating that anceit(l:g ?3:2 :)l;qz tthel;'dCUI determinations are based on t:i::)ﬁ;l:\e,i{ tiubal
lig’);F o cultural affiliation, Whiuc:sljcdel;\/tlllljtntlz’og«o Y-(:{MS facked the “shared group ide;g:;;
were not able to clearly ’l[tiC‘L;ht-‘ vhat the vt ence” for this arbitrary division ws
versed in the histotical and atct e it to the satisfaction of the tribal representative e
ithern New Engln:t;;l,q;l);‘;i ﬂlc.llm'eologxcal literature, in addition to triia?;lrll::\:;;: :u(.dlho
nstrating preponderance of the evidence to prove ctlzf:uilf
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burden of the tribe, although the institution appeared sincere in its
AGPRA by consulting with a non-federally recognized tribe. The
result of the consultation was Harvard University suggesting the tribe submit “additional
documentation” to demonstrate cultural affiliation.

Since New England tribes lost much of their land by the eighteenth century, aboriginal
land (recognized through an 1CC claim, US Court of Claims, treaties, an Act of Congress or
an executive order)'? — the basis of CUIT repatriations ¢hrough 10.11 — does not apply in most
cases. The nineteenth-century reservations established for more western tribes also do not

although a number of tribes established reservations through land claims and
tieth century. Previous consultations with the

lted in similar conversations regarding ancestors
means to claim it

affiliation thus became the
attempts to comply with N

exist in this area,
federal acknowledgement in the later twen
Wampanoag Repatriation Confederation resu
from Massachusetts. For this institution, consultations function as a specific
has “fulfilled” its obligation to complete the process required to be in compliance with
NAGPRA. These consultations are not, then, genuine consultations. They are mono-
directional and the power to sy what the evidence is and what it means clearly rests with the
institution. Relying solely on meeting the obligations for the process, but not advancing the
claims any further, is an example of not operating within the spirit of the law. Without
institutional will, the goal of NAGPRA (actual repatriation) will usually not be achieved.
Other tribes from different areas of the country have had similar experiences with Harvard,
despite precedent repatriations with other museuns for ancestors or items from the same
areas or even sites. These cases are becoming well-known for those engaged in NAGPRA

who work together and share knowledge of museums and institutions with retentive philo-
publicly recorded at the bi-annual National NAGPRA

sophies. Some of these issues are
Review Committee meetings, with minutes available on the NAGPRA website (see, for
example, the Match 2015 meeting minutes at http://www.nps.gov/nngpm/). .
During an April 2014 Harvard University consultation, MACPRA (Michigan Anishinaa-
bek Cultural Preservation and Repatriation Alliance) tribes visited the university for con-
and artifacts. As part of the visit, the tribes

sultations toward repatriating human remains

requested a public dialogue in the form of an evening roundtable, which was well-attended
and provided a glimpse into the nature of museum—tribal consultations at Harvard. Patricia
Capone (Director of Repatriation and Research Services and Museum Curator at Harvard’s
Peabody Museum of Archaeology and Ethnology) said the museum’s focus was on learning
and gaining a better understanding of its collections, and that “intentionality” is important.
To underscore the focus of Harvard’s “intentionality,” NAGPRA Coordinator Sandra Dong
showed the film “Full Circle,” a chronicle of the museum’s repatriation of a totem pole to
Alaska. The backdrop behind the screen was a display of Northwest Coast masks, most likely
objects of cultural patrimony. While a nice public performance of “intent” and good will

the feel-good film focused on the return of the totem po
bes might not want on display was telling for anyone observational

sensitive objects most tri
in the audience, or who knew Harvard’s retentive philosophy.
Dong reiterated Capone's sentiment that NAGPRA offers an opportunity to learn from
different people and provides a perspective on American history. Capone explained her initial
interest in NAGPRA when it was passed in 1990, and how when she began at Harvard
University that became an “Inquisitiveness,” in addition to an interest in colonialism
physical representations. She added it was a “privilege” to be patt of “the process” and wor
with people on NAGPRA, Neither Capone nor Dong (the museut
mentioned actual repatriation of human remains or

of their work during ¢t

representatives) objects to tribes as tl
goal (or even a goal)
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le juxtaposed against NAGPRA-

and’
n's primary NAGPRA

his opportunity of dialogue with the tribes and
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N
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public. When combi i
ned w \ oxhere .
o rebiiate it ith the experiences tribes have had wi
epatriate, it s clear that a retentive philosopl id rad with the museun's resitance
arvard’s repatriati ) sopiy guides s thetor
H1Iw=1|d 5 repatriation representatives. phy guides both the rhetoric and the actions of
n contrast, MACPRA repres : .
ation ot in, e lLé)LCSl(;Ilt'ntl.VCS Shannon Martin and Sonya Atalay discussed
an opportunity to be : do colonialism or research used by Harvard rcplesc ‘t U"*SU Lobat
e good ancestors thems arvard representatives as
occurred through thi% | mCLSt.O ts themselves and to right some of the wro "t“’“]“» bue o
Ziibiwing Cent fA wman vights law. Martin, Director of the Sag s e have
cnter o ishinabe . > Daging ibbew:
cepatsation s 8 cecor n.lshumbc Culture and Lifeways, described the 1951[: aw  Chippewa
d as a recomm e vare ; C remterme 't
being recommi itment ceremony (versus a reburial) as tent part of
eing recommitted to the earth'? and, T would add, tl al) as the ancestors and objects are
to continue this e ran . ild add, the commitment of these tri N
Ao gt of ls wmdk reaffirmed with each repatriation effort th d tllc;e tribal members
s part of these discussions, H i ey undertake
scussions, Harvard representative '
ancestors are CUI and | sentatives were asked ho ;

: and h . K w the 'mine i
determination (such as \?VV':I CO[I ISUlta-tlol.“ that are supposed to be part of the cui/tuc!elte?l‘m% "
follow the process ou‘t!li C1l h the Michigan tribes) inform that, Capone respor dlzl a} Hation

CS ne e C csponde
of readily available evider in the law and the steps, all of which are based Oll)l mL h:'lt tl'ley
Miartin added that o 1cefal}d consultation, and that in some cases “thelel examl;atlon
: at some of these determinati faas e are conflicts.”
’ ; : nations are e o
e are ma -
Clx)ffhg Iclﬂy Dumont’s assessment noted above ade through master naratives, '
ter three days of i ; '
: consulta f ol :
that the ancestmz and ob.ecttsltlonidthe Michigan tribes were informed by Harvard’s “e ”
the tribes demonsirating Iino;,vlcodu nfotl be culturally affiliated, despite evidence plesccxtpztt;
) U edge of the ancestor ; © presented by
this result, Sha i ancestots and associated artifacts. [

, Shannon Ma o ated artifacts, Perha retelli
uiliocd to fores o qt;'rtm Shﬂ'led aF the roundtable an example of an effectiv aps foretelling
Regents mecting wi‘ ‘ ation ;ul Michigan. Storming a University of Mibhitmpwgess they

; as a power! affocti . K i chigan ar
o it retetngve ul ul {md cﬂ‘cctn‘ze turning point for that institutioijn wh?cpllldl of
from “stonewalling” to ‘lCtiveI; 1l o.soPllly. Tllls approach resulted in Michigan t’l"ln'f ' .md
In essence, the tribes fo;ceci dy “C?ga%mg in repatriation of both human remains ';llc; Ogﬂmg
, o he development of an instituti ’ ains and objects.
in Michigan’s phil of an institutional will

an'’s osophy regardi . al will now firmly entrenche
regents — a Powel‘ﬁllpdz,ciqiilLdln{i F\IAGPRA. Just as importantly, addressing th); untilcnﬁhc,d
vemsity's responsibilitis mid 1.1—Emrl ing center of the institution — alerted them to lvelmy'S
non-compliance w],ic-h tll er federal law and that staff were making decisions r tl](? i
institutions lnrb, i 1€y may not have been aware of. A similar oad resu Hng

pou 1 H oring retentive philosophies may be just as eff t ar approach with other
hough Harvard Universi o st as etlective.
¢ ¢ VeErs LA N .
repatriation in public commenl:}/, 1c[}\)lmtedly presents itself as an institution in the forefi f
it continues to. hold ene of i s (;t AGPRA Review Committee meetings and other f)‘_lt o
Spring 2015 NAGPRA R, he zuégest and broadest collections subject to NAGPRA S‘;:tmi;&
. ; eview Committ cot ; . At the
university’s NAGPRA i ee meeting, Capone provided
sity’s imple . o ed an upda
fiention, Vet famy ve mplz,nllcntatxon, noting it had “committed significant id“e on the
sary to this effort "ySly ﬂml to implement NAGPRA and to cultivate the re‘htiol Slo'lllces d
S . he als ¢ ationships neces-
also noted how the museum has “partnered with Nati K‘ o
ative American

- communities and othe: mnstitutions acr 1 1 oward mu tual al ¢

S ar d I T i

-an l I a
[ORH] tl e United States t ar goals of (,dUC tion

Feac

... [and COl]SldClS tl S ience vilege, T ) 1as ber efite
! . . . . N 5 the experience to be a pri 'l'
¢ e : ap cge, .he rocess I a C
.1 of tlle 1llStltUtl(.)llSJ missions of Cdl.lC'dthll, research and developing lel‘ltl()ll Ill])§ W
ndlgellollﬁ communities and SCh()LllS (National NAGPRA 20[5, V1 l83—4 \ o
i Illlplemelltdti(m of NAG ve. Yy — aecade: € )(le ent of the
A . 5 PRA at Harv lld Universi '
) d niversit dLC’ldLS 'l&
. v S akte na
1llClL'1deS COlltlllU[lﬂg to refine poh(,les and plOLEdUL(ﬂ fO] sensitive 11 to
: ; ¢ roc S " § ve collections and
,e f01 llllpl()\/td 'lszIOg’]CllCS to e pdlldll’l accessibil y to iv nunities
N X X £ accesst ility to Native Americ; i
ot : an comit i
4 tllell tlll()u%h AGPRA or O.thel means . . . [and LCSP()lld mg; to ﬂequent informationa
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143



D. Rae Gould

“grateful for the consultations of NAGPRRA and collaboratdions beyond that
d the institution, and . .. lled] to new ways of understanding
ational NAGPRA 2015, V1: 184-5). In this rhetoric, as
an tribes, no mention of actually returning ancestors or

the museum is
have so broadly benefite
through the NAGPRA process” (N
at the public setting with the Michig
items to tribes was made.

But, to further demonstrate its “significant commitment” to NAG
“y display on NAGPRA in part responding to these interests” opened at the museum
been “a museum priority,” according to Capone. What has clearly not been a priority for
Harvard University is the return of ancestors and items to Native American tribes. A museunt
display such as this continues a public thetoric of compliance, while the reality as demon-
serated through completed repatriations demonstrates significant gulf in what is being said

and what is actually being done. Nevertheless, Harvard has pointed out that over the past
omed six in-person NAGPRA consultation visits and hundreds of

or emmail with tribes across the country (National NAGPRA 2015,
atives experienced one of these in-person consultations with
above), with the same resule as the MACPRA repre-
informing the tribes that no cultural affiliation exists
ay tribes, Consultations, like museum displays
porting the rhetoric and appearance of
h weaknesses that allow

PRA, in Spring of 2015
and has

year the museuim had welc
other exchanges by phone
V1: 184-5). Nipmuc represent
Harvard University in 2013 (noted
sentatives; Harvard University “experts”
between the ancestors they hold and modern-d
on NAGPRA, become another layer of the fagade sup
NAGPRA compliance, in essence a strategy to work within a law wit
non-compliance by savvy practitioners. )
Other tribes have had similar experiences with Harvard, A few years ago the Wabanaki
Intertribal Repatriation Cominittee claimed ancient remains from Maine, which the uni-
versity denied with no explanation of why the evidence was not accepted. Bonnie Newsomn,
Penobscot representative, has stated that “there needs to be a process whereby if a tribe has
made a claim, denied or not, [they] have some role in the work . . . done on those remains
until the [affiliation] issue is resolved . . . if . . . an insticution . .. continues) to do study . ..
that's ethically wrong until we lave an opportunity to present more information or clear up
the reasons why we were denied those remains” (National NAGPRA 2015, V1: 206-7). In
another claim by the Wabanaki dating to 2011, leteers to elght insticutions with remains and
objects from Maine resulted in one institution denying the clim (Harvard University), again
on of why the evidence was nsufficient for cultural affiliation. While
aing) denied the Wabanaki claim, the R. S. Peabody in

ary  objects) affirmed cultural affiliation and is moving
toward repatriation (National NAGPRA 2015, V2: 201-2). Minutes of NAGPRA Review
Committee meetings over the past few years document how other tribes across the country
continue to experience resistance from Harvard University and similar institutions with

with no explanati
Harvard (holding the human rem
Andover, Mass. (holding the funer

retentive philosophies.
Another institution still developing institutional will is Indiana University. The university

an official NAGPRA “project” in 20 13, yet federal grant funds (in the form of an
nce Foundation (NSF) grant) were awarded to this institution, which is just now,
ss on a collection that includes thousands of individuals,
NSF grant project focuses on how “practicing archae-
professionals to handle ethical issues raised by
* (National NAGPRA 2014, V1 220).
hub” for visitors to retrieve
atriation. For tribes,

only began
National Scie
after two decades, making progre
mostly still classified as CUL" The
ologists and bioanthropologists prepare future
NAGPRA .. . using a collegium workshop format’
that will act as a “dynamic

and media materials) related to vep
work of NAGPRA: consultations leading to

The project will also create a website
information (such as talks or course
time could be better spent on actually doing the
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C at least | S
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S i

after decades of i
ades non-compliance. Indi i
fter deca ) ance. Indiana has public <
establish lines of ¢ - ; Dublily expressed a desin
§ s of communic: , ; iR bressed a dosire anc jective
oo umu}non that will facilitate returning “ancestral rer "KI ObJ&StWQ .
oL if~~P1 '1..lldtt tribal communities” (National NAGPRA 7;)I4 U ey
e it has developed genuine institutional will S Vi and oy
arvard University, Universi ichi ‘ . '
i e tIwy,mum-crs;ty of Michigan and Indiana University are far fi !
CUL o st e L\y that have had retentive philosophies or used tl(l do"n o
: atriation, As 5,4 l ‘ o 150,000
PR i Chggiﬁcz of 2(.)]:3, “lllﬂ()st 18,000 ancestors and over 150 OO(‘;g"‘j‘“Of‘ o
e e o ot .d.cmg a's .umdentlﬁnble or unaffiliated, where museun;m -‘md id?.\'ouilwd
iy complted (or d n.stu‘ted completion of) consultations with trib (l ol lend
o g epatriation (National NAGPRA 2015, V1: 48) Pt couldend
here are certainly times whe ifyi UL s i
ot tribe}: ]‘:stwhcu classifying ancestors as CUI is the appropriate (and i
path, and whac Com.Plp tL er, as llg)ted above. For example, UMass Amherst ‘dL (“1‘“ dicmed)
: ete a number of repatriati e omversns
ool il ko ' patriations, partly as a resul i .
| o comp st o v of repa ns, partly as a result of convers: 5 wi
fibes in New £ %t WO]{f:iimg: lt[k university to fulfill its obligation both to thm;uom T
pgand e ! ; g e law ¢
onshios it T e xv1t}. Tl.‘lbal‘people from the region have long-st: l;v -
i oo ersity, contributing to Native Studies cou 5 e st
annual symposia : ‘ g 15 ety ot e con
ending ]oommyth;i SI]I,‘IPOW\VO\VS and other events, and attending as stud th\L(bt etk
at while this ¢ i e university contiim,
prdition oonme ']megm\.l uf.tlm collaborative relationship existed, the universi S : " 'tht o
Y .{] ts from the area identified as CUI because the S
b d derally rec ized tri i) o R el
e with any o (”) recognized tribes, but from an area most closel 13;0 '“Ld it
R [ era Yolo 176 1 l " :“l e .
appropriate and i erally recognized tribes. Thus identifying thes eestons s UL
propriate and indicated the institution’s i o Scknavledging the o
et e the | stitution’s commitment to acknowledging the ont d
prosence of th e\,,m)p]é ,‘l] Jdnc non-recognized tribes and continued krel‘;tiont‘I .w“““”“d
ol oo 1;{5;) Lmogls{tmttl:s how any institution can choose Lto ]T'P“ tlo {the
: atriate to non-federally recogni i ; RA bars thy
pomlt : ally recognized tribes; ing i o
i repatriate o n s; hothing
Betwpp ;1(1)1?;(;md a process is clearly laid out in the regulati B NAGPICA bas thac
een 2 and 2014 S5 i s of Inve
s e 2010 a0 2 ‘ll-:, 2UOM:m published five Notices of Inventory Completi
D e d‘m;u 10. The institution initially inventoried some ’1IE>LL lton o
I and The instiut . S ancestors as
i o L)ithto mlal\L ]tlhc information public and then consult wli:l lst(‘:lgJI
shes er culturally affiliate or ‘ | Ubases
g e y affiliate or have the ancestors remai
el shes 0 « . ancestors remain C ass’s
o nsult broadly, and culturally affiliate if possi if i the st
ot y affiliate if possible and f that is the wish
Both Universi | | .
niversity ot Michigan iversi 3
devdopad instimt};mrl i gan an‘d University of Massachusetts, and now Indian: iversi
NAGEA A al will following pressure from tribes to 1 | e ety
SttuEion. ut to do so in the spirit of the law, with tl. hot only engage in the process of
W-O kutlollls have become examples of positive ins‘,tit ti ]IL g'(I)lz11 et s oo Mhese
it e S s stitutional will over the p: ‘
. o return ancestors and items s e o
Othr Instiations el Lo Unidvltc.ms tlo the people and homelands they belong to
covemen 1 ich as Harve ersity, have continued coloni i nally
. oo sach s Hana nued colonial logics that origi
l ‘ -‘ Juiversity gics that originall
b tied e heft of ancestors; the need to k operty
o cottection and thet : ; ed to keep these as universi roper
b g O OIJJf.Ltht and isolated nature as human remains witl L}‘““X e
bve, as ancestors with active relationshi X e T onife valLe,
ety emtng chaneins < eseo ships to present-day eribes. Even well into the
X’lth lgal o publ g o ﬁ Ioso{)::ws at certain institutions has proven difficult. O ;L
' ssure will they likely de insti L ' ate Nath
et ey likely develop the instituti i .
o BuHC press . p the institutional v repatri i
estors and items that rightfully belong to tribes el o repinte Naive
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the need for institutions in
and are being heard. In 2014 the University of
as the first full-time statf member dedicated exclu-
hich has approximately 300 sets of
has made “a conscious decision to
h the recent development of thelir]
according to Noble. Noble has
aw, so the university’s decision
and their words are not just

For example, California tribes have been very vocal about

that state to comply with NAGPRA,
California, Davis hired Megon Noble
to NAGPRA compliance. The university — w
and 12,000 funerary objects —
and the spirit of the law wit
NAGPRA program” (National NAGPRA 2015, V2: 187),
a reputation for embracing NAGPRA and the spirit of the 1
to hire her is a strong indicator that they intend to repatriate

sively
remains from 62 sites
embrace both the letter

rhetoric.

Impediments and best practices

success of NAGPRA is the control museum and institution
cultural affiliation), and other impediments
ated. Some of these were discussed at

One of the greatest challenges to the
als have over the process (mainly, deciding
cesult in tens of thousands of ancestors still not repatri
~recent NAGPRA Review Committee meetings. Lack of sufficient investigations by National

NAGPRA has allowed retentive philosophies to persevere. The law allows for the Secretary
[nterior to assess civil penalties against museums that fail to comply with the require-
aints must first be initiated (usually by tribes) with National
enumeration of different ways museums fail to comply are
but lack of an investigator during some periods
nent funding) has led to a backlog of cases not
h period in the 2014-15 fiscal year, NAGPRA

allegations of museums failing to comply and one Notice of Museum
view Conunittee member suggested that investi-
arency would be valuable to both
Presently, only when investiga-
ittee members

offict

of the
ments of the law, but compl
NAGPRA. The process and the
NAGPRA regulations (Section 10.12),
past decade (due to lack of goverm
¢ several years. In a five-mont

in the
over the
investigated fo
received three written
Failure to Comply was recorded. One Re
gations be a public process, as it is an area where transp
tribes and museums (National NAGPRA 2015, Vi: 34-5).
tions are completed are results published by NAGPRA. Even Review Comm
are not informed of on-going investigations and some take well over a year, once they make
it to the top of the backlog list. Yet some still believe that forcing investigations of non-
pliant institutions and musewms has merit, Mashpee Wampanoag representative Ramona
“[ want to encourage tribes who are having these problems to
Without museums actually paying the fees
they would be more inclined to comply with
aw” (National NAGPRA 2015,

cont
Peters recently commented:
civil penalties. We were successful .
there’s no deterrent really . ..
y used or sharpened the teeth of the |

use . ..
[civil penalties],
the law if we actuall
Vi: 71-2).

Ryan Wheeler, Director o
ribed one impediment to his institution

£ the Robert S. Peabody Museum in Andover, Massachusetts,

" cfforts toward repatriation: the issue of split
ns kept funerary objects and sent remains to other

dividuals or from the same site were split between
tween the Andover

desc
collections. Historically some institutio
ne in
New Mexico, collection was split be
and “the institutions have divergent ide
act (able or wanting to culturally

human remains and refuses to

{nstitutions, or remains of the sar
institutions. For example, the Pecos,
Peabody and Harvard Peabody museums,
the application of the Act,” on cultural affiliation, to be ex
affiliate), and the misuse of CUIL Harvard possesses the
culturally affiliate, while Andover Peabody has chosen to culturally
from the same site. This case, in particular, highlights how a lack of institutional
Harvard and others with similar split collections, remains an impediment ¢
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as about

affiliate funerary materials
will, as at:

0 rcpntriatiol?

NAGPRA, CUI and institutional will

(National NAGPIR 5

ationa) NAG 1\[? 2015, V24: 176). Many tribes will ‘wait until
ol 0« plutu the transfer and reinterment process
1er impediment is remains ol

Nodoosof Ineomms Cm.n;ltf:luns( :hat~ have been culturally affiliated but not li

fnices of etion (the final step in a e instituti ot
; et b ompletion : A museum, institution or feder,

had been culturally affili :Itn(l{ 'tltul}.sfcr to tribes). As of early 20;5 over 3 (1)(;)(1) i‘d““l s

ally athiliated in lists given to Nati ’ , ot A

a number of muse i oy evidonc o i

seums did rovide i ¢ A
hile developine e Sy not Pl()v.ldt any evidence of consulting WiZl tldetlldtcd, And
ey u}pm b] fmventorles, technically not complying wit] Il tl1Ibes or NHOs
q y responsibility for delays in ¢ i iaton, ‘

Nationmt NaGponsibi bymdl dc'lays in completing the process ofrepqtriqtior\\l,:

i s i completing the pro atriation lies not witl

o ol ; wiseums and inst S e

ation, then return : o Desers o o '
f o o museuns att and submit notices
repatriation since befor D e, dommoy Feres ‘
| et ancestors and a Peters (who has worked
ootk ey e as enacted) noted, deterrents suc ivi : only
a xercised, and tribes 1 gy o il penal
V | ‘ oo , . penalties onl
to push for investigati now which the resi :
| - " bes. resistan are i
o Dush For i boﬂbltlolls and penalties to be enforced (National NAthI:F{LumS B
1 more investigations ‘ | .
ey exit et Wiltllvc..stlgfltlom and more public knowledge of thg\, 29'5» Y[- 72).

( xists, especia 1 institutions with retenti i e Hat o

iy ews, et s with retentive philosophi . Por
 expechlly with in . sophies such as Harvar
NAGPIA e or b pu:on office managing both Tribal Historic P“ o For
~ . Red g 'CCS ¢ h s ! : } ‘ A l
Formal investigations by N and manpower don't always exist to challenge ntitations ““d
i ¢ d. y National NAGPRA can take several y complets,
o gtions by nal NAG ake several years to complete
und et s develoycodthu impediments to repatriation remain, a nul;:bw f
S A A o DAY o o . ! .
emmesoness dev lews(ovu the pldst few decades do help respond to thfl 0l’mlul;lom
i cwsom recently express : iy i
fobres . y expressed a ¢ i o
ecision-making authori i F alstion detenminmin,

’ l o o x¢ 1 stration of ny ribes
il iy et 111 Owy.“c.htnvc to cultural affiliation determinations rest : ith th “}bthi
il It posion power in these institutions , . . We never gav ‘ e b e

ancestral remains or to manage our i ey 0
o our ancesta . anage our cultural heritage, I find i st thac
‘ e mains or L0 1 e cule age. I find it extre jus
s pemonn thos bugh't.s' and responsibilities away from us and tl“’m‘]:‘]y NAGPE A
1t thoe by s e porsblies : $ 4 hat the NAGPRA
D Perpetnies ‘ ative entities decision-maki i
ctuaces that b sion-making : :
O pomire et ! remains and cultural heritage™ (National NAGI’ERq{l\ng“ty Py
S8 solution, suggested by Revie i el e 202
it pouble so y Review Committee member ila, is for mo "
_ uston, suge by Rev wber Steve Titla, is for muse
NAGD doms 10 ¢ 2336) yT;no.u .Natlve people in decision-making pos;ti‘ o E}\Im"“”m
NAGPI , V2: . The institutions that h: s (su  demone
Institutional will b o tho bty o ‘
‘ rondt g o s (such as UMass) demor
. ) . ¢ : 1strate
ool will b aborations that benefit the instituti
i) o sucking co ¢ institution “toward
A , search,” and/or “new we .
pronon, and sen . / ays of understanding X
NAGTRA oo’ l(;‘Sn;)/;LdAEEvaermty has stated its goals and foci ti ltahl(z;lf;h o
' ' , b 105-)). ter over AC N Fon
museum and instituti e ot (
a nstitution — especial | et o
field — ¢ specially those that prese : o of o
" e st o hose that present themselves as at the forefi
o oo " g other than achicving repatriation. The goal of NAGc fouf‘lont s
these carpimie, . w ways of understanding or developi ici e e
e g or developing policies

they can repatriate all of the

Steve Titla “"Ptllstusz:ndg‘lt of the process; the goal of NAGI’P\i\mi{sprl:fti%]r% although
made by no“‘Nativ@g”’ (Ntl?lons made by “museums sometimes are not IOL:.‘ 3 i‘ltlon_ But, as
And for federal ;1ge;1cie- z-ltlll(l)l_‘ul NAGPRA 2015, V2: 207-8), gical, and they are

- to the impediments s still in control or possession of thousands of ancestors sone s
- ®equiring museums Stors some sol
'bclonging to '

and barriers tl i ‘
arriers they face include clarifyi Hom
y face include clarifying definitions in the regulati s
ations,

institutions and
s d other non-feder i
eutrs, i eral repositories i
ey o ons. : p positories (hold .
f < ort o I ¢ st i sollee ‘
uthority ¢ request informs: cpott on their collections to agencies, and 'lT‘B i e““’"“
Funding is o nformation from repositories (National T e
eanipof always an impediment to overcot li 1 etens has st e o)
7 wningti) \ ! crcome. Ramona Peters has : s
eys i impedim ) non: ers has stated that repatriation i
| important. It’s our human rights being exercised ;t oo 1o b
ghts xercised, and it needs ¢
s to be
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better supported by the federal government” (National NAGPRA 2015, V1: 73). Most other
tribes would agree.

The Colville, Unmatilla,
ideas to increase compliance and best pt:

example, knowing, which museums have received feder
w but have not, would be helpful. No clear understanding of the extent

ative American remains that could be repatriated under NAGPRA

for key tribal personnel would assist museums, institutions and

and that they cannot dictate who participates in consultations.
wribes. Tribes

Consultations can include more than one tibe and non-federally recognized
and consultations should include policy and decision makers who can

ances. Consultations should also begin early in a relationship and
a5 often as needed and take as long as

after a project ora repatriation

.
Yakama, Nez Perce and Wanapum tribes have offered several
actices for consultation, curation and repatriation. For
al funds and thus are required to

comply with the 1
of unaccounted-for N
exists. Updated contact lists
agencies, who should underst

appreciate honesty,
answers and assur
may not, in fact, have an end; they should be held
needed. Effective consultations build relationships that continue

is complete (National NAGPRA 2015, V2: 100-2).
actices for curation and management of ancestors and objects,

These tribes also offer best pr

ation should be respectful for both ancestors and their living descendants
ures regarding care and access should involve potentially affiliated
tribes. Policies regarding requests for information and research, in particular, should be created
with tribes and not solely by institutions and agencies. Best practices for physical transfers
include: open communication with everyone involved, providing support for both the
museum or agency and tribes, and keeping the best interests of the ancestors and objects in
mind (such as location and long-term protection) (National NAGPRA 2015, V2: 102-3).

provide

noting first that cur
and that policies and proced

Concluding remarks

obligations museums, institutions and
ly with the Native American Graves

ation Act, they also have a moral obligation to satisfy what is clearly
crect at least some of the offenses committed against Native

Americans over the past 500 years. These offenses include genocidal atrocities resulting in the
deaths and subjugation of millions over the centuries, and storage and display of ancestots and

items by the dominant non-Native culture. Many tribes still face too many obstacles and
atriation of their ancestors, and funerary, sacred and cultural patrimony
lop institutional will. At this

and institutions that have yet to deve
juncture, we 10 long ask if and how NAGPRA works. The pertinent question is:
How can we create institutional will when an insticution or museum refuses to repatriate?
Different tribes have used several options: initiating an investigation throug
NAGPRA (and hoping it is completed n a ceasonable time); requesting a Finding of F
the NAGPRA Review Committee regarding details of a case; for the
storming a board of regents meeting to make them aware of non-compliance at cheir fnsti
tution; and using the media and public support to tarn the tide.
My experiences working both within and with museums an
mixed. While the university 1 worked for developed the institutional wi
rcsponsibilities, others I interacted with to either facilitate repatriation or as a consulting paté
Harvard University) demonstrate that many Musewns have a long way to go- Harval
often claims “no temporal link” exists between ancestors 4
ains and objects as CUT even when precedent a8

Jind us that beyond the legal

These best practices ren
United States have to comp

federal agencies in the
Protection and Repatri
human rights law designed to co

resistance to rep

objects from museums
er need to

(with
University, as one example,
modern-day tribes, classifying human rem
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1, National .
act by
Michigan tribes,

d institutions have been
I to embrace its

I

NAGPRA, CUI and institutional will

or ¢ dl 4 d Ca [& R Onsulit;
r cultur ll (il ition exist, When dSI\C(l Tu mg a coy
[

retain hUlH'lll X i \Y "
an remains or objects i i \‘rltl ot ‘
bjects, the university’s response was, “Well tvh( (V ou (V e
Yy $ as, cll, we are a mus nl6
a 4 muscum., ’

This staten
s statement clearly defines
ey 3015 : 1es what the “intentionality”
l S ey ¢ ' onality” of Harvar iversity i
o o AFéxty h§cl listed on the NAGPRA databases II“&ZEJ”'V“’"W et
rclviduals plus 067 AFOs originally published and then updated bct\(v wlltt)lg‘Ily W
S : een repatriated but it’s ; o dars o
remain at the institutio o oo 1 :
‘ © bee tom the database
Pl eb—— tluyornd that, Harvard has listed 7,048 indivc'iiltdl;ax oo
E LhATS AFDs, s wmi, Ogctl act that designating ancestors as CUI il( e o
. ring ot that et : $ 5 s a practice for this
others were taken fi i o o s | <
‘ e oo it s may have little ¢ i
‘ ¢ ancestors and i 0 No provenience
expressed cultural ties t o e g o I b
‘ om she . : odern~day tribes have
the institution (umss‘oci‘\k:ﬂclfthl.s list does not include other NAGPIZAmb%' I'MW Cl?“"ly
‘ o dahis [ docs e : -sensitive items :
objects) not captured i T ol oy et ' i
: in these databas i, e
. . se databases and only trace i e e
may have sent to indivi i e NAGERA | (
| ! fhese dut sununary letters the instituti
ual tribes. Many of these NAGPRA items ny 1“;““‘ e on
s are ethnographic obj
2 jects

(ll I North est ast ma k\ noted s YOVE) valuec € c Harvar or artist.
ke the west Coas mas Yy
s ) d b us ns kLIIlldE
< C

This chapter ;
. 1 has discussed ¢ ;
. scussed a key issue i . -
categorizing ancestors . y issue in the repatriation process )
- 5 4 ]LS ors and items as CUI, or “culturally unid ess — the practice of institutions
monstrating how instituti : ally unidentifiable” ) :
stitutional will is changi able” — and shared case ;
others continue ¢ " s changing among some mus ase studies
‘ 0 practice retenti : k e museums and iversit: .

: ve philosophies . universities, while
cleatly against th . philosophies and resist repatriati , while
ainst the human rights sist repattiation, This phi

¢ s component inte : . This philosophy is
the CUI cate i P intended with the spiri phy 1
ategory is clearly a : the spirit of NAGP .
a co b I ] .
ancestors and items subject t); NA(I;;(;)]S\US strategy employed by some instit ISA. and using
2 N T ; stitutions to retai
federal fund . Museums, ins 0 retain
s and thus subjec s, institutions and feders .
. s subject to NAGPRA | ) and federal agencies receivi
repatriation of Nati A have an affinnative d ) s receiving
ative American remai : fve duty to activel .
Native Hawaii ; an remains and objects thr Yy participate in
waiian organizations, i i jects through consultati i i
. ons, including previ sultation with tribes :
the addition of 10.1 - ’ 1g previously cultur: . . ribes and
of 10.11 of ¢l y culturally unidentifi
. he NAGP , ) ) entifiable ance .
As noted in the beginning of ‘RA regulations in 2010. ancestors through
law changing through Pmct? . th: Clhﬂptt‘l‘, NAGPRA is a diverse, compl 4
actice, and through the i o ex and contested
museum  professi ’ gh the input of Nati . este
ssionals ¢ . F Native Americans, ar .
NAGPRA is Indian L and ((i)thu academics, and collectors. Mor tl’“lcans, archacologists,
§ an Law and Human Ri s 'e than anything, tl
that have occ an Rights Law, clearly cr . ything, though
ccurred, as Son » clearly created to rigl ’
as a Atalay noted ight some of the wr
chapter encour : Y ay noted (personal co . ¢ wrongs
urages is focusing al communication, April 201 5
While so . sing on what we do have the ! 4). What this
me valid reasons remain fc . ave the power to ch < instikuth ’
to provenionce i fl ns remain for classifying Native American ange: institutional will,
2 information . erican ancestors as C
because tri , to share informati \ s as CUI — such a
ause tribes prefer rmation  until . as
\ S fer the CUI desi . ¢ consultations are ¢
in certain circ esighation — this is a designati are complete, or
d ircumstances, a . s is a designation that sl
d S nd in consultati . hat should be used
connected to > onstiltation with tribes . used only
non-federally re . i es. According to the
CUL Non-Native cont i, recognized tribes or tribes no longer L\i t the lnw, ancestors
N ¢ contro N ey e ) extant are also consi
ntent of the law, of the process, e also considered

th()l.l’ll often ob uscates both the oce a
20, 1 b I pr ess and

Ramona Peters has noted that, “f
at, “for museums in this country that receive federal
e federal money, if

1CIr names are out there > who ¢ aolng some 1g shameft CI1 maybe the y
I na: 1 ere as pe 5 d f t b the
i\ a8 P(.Op € ¥ h ar g g )
Na , ¢ by
~Qllldl [ Ilt ( ational NAGP RA 20 ].5, VI 72 3) This ch lptLl h 1S \ttenylpt(.d to
at flllﬁl I

titution,

. a limited basi

. asis. T

ling their legal and affirmative duti 00 many museums and institutions continue t

al will — th ) d uties to consult and repatii , ¢ to

wough either a ¢ ) | repatriate, Without developi

ough legal processes like fnvest a 'clmngc of philosophy within or by being ut developing

fevent ancestors : stigations by National NAGPRA — i vemng encouraged”
stors and items from going home impediments will continue
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The Wampanoag Repatriation Confederation had repatriated 522 ancestors as of Spring

2015, noting it was a long and difficult process
these difficulties as primarily involving resistance

to achieve. Ramona Peters has considered
from museums. After decades she grapples

with trying to understand: “1 think we're talking about three worlds here, the one where
the ancestors walk and they walk in ours and they walk in the museums, and then there is

us, the present day walking with the DNA of th

ousands of years, and then there are people

who came here, whose ancestors are from another world, another land, but yet their
wotldview creates a resistance to cooperating in a good way” (National NAGPRA 2015,

V1: 67-8). These remain the core issues surro

anding NAGPRA, classifying ancestors as

CUI, and the clear need for more institutions to develop the institutional will to achieve

the objective of this law: repatriation.

Notes

Nipmuc Nation of Massachusetts.

2 For definitions of these terms, se¢ the glossary on the National NAGPRA website at http://Wwww.nps.

gov/n'.\gpm/TRAlNING/ GLOSSARY . HTM.

3 One of weaknesses of NAGPRA is that cultural affiliation is determined by museums and institu-
tions, and many tribes must “prove” connections to ancestors, Harvard University, for example,

chiims that ancestors older than 2,000 years canno

¢ be culturally affiliated with modern-day Indian

wibes, while other institutions clearly recognize connections between older ancestors and modern-

day tribes.

4 Citations for the Native American Graves Protection and Repatriation Act: 25 USC 3001 et seq.

[Nov. 16, 19901, codified in: 43 CFR10.
5 Cultural affiliation is defined as: “A relationship o

f shared group identity which can be reasonably

traced historically or prehistorically between a present-day Indian wibe or Native Hawaiian organiza-
tion and an identifiable earlier group (25 USC 3001 (2). Cultural affiliation is established when the
preponderance of the evidence — based on geographical, kinship, biological, archeological, linguistic,

folklore, oral tradition, historical evidence, or other

to such a conclusion” (43 CFR. 10.2 (0)).

(=)

information or expert opinion — reasonably leads

Defined as: “As standard of proof in civil cases, is evidence which is of greater weight or more con-

vincing than the evidence which is offered in opposition to it; that is, evidence which as a whole
shows that the fact sought to be proved is more probable than not” (Black’s Law Dictionary, G6th edition;
http://www.nps,gov/nagpr;\/TllAlNlNG/GLOSSARY.HTM) (accessed 27 March 2017).

oo ~2

(accessed 27 March 2017).

o

(accessed 27 March 2017).
10 43 CER 10.6 (a)(2)(ii)

Sherry Hutt, personal communication, NAGPRA Training, Qct. 2010.
The final rule publication and comments associated with the finalization of rule 1011 are in the Federal
Register, Vol. 75, No. 49, https://www.gpo.gov/fdsys/pkg/FlL—ZOI()—(

See meeting minutes transcriptions at https://irum.nps.gov/Datz\Store/llcfercncc/l’l‘oﬁlc/2l‘)32‘)4

11 Personal communication at the April 2014 public roundtable,
12 Personal communication at the April 2014 public roundtable.
{3 Personal communication at the April 2014 public roundtable,
14 As of February 2016 Indiana University reported through the NAGPRA database possession of 75

individuals and 396 AFOs culturally afiiliated, p

lus- 5,270 individuals and 9,783 AFOs as Ccul

(including some excavated in the late 19805 and 1990, the year NAGPRA was passed).

15 http://v'\e\vpoilms,iu‘edu/policy—brie fings/2015/08/

eric;tu-graves—pl‘otcction—z\ud—repntriution~nct/ (accessed 27 March 2017).

16 Patricia Capone, ersonal communication, A ril 20
P %

17 Some of the CUI listings have been recategorized as culturally affiliated but remain on the CUI listing

for record keeping and documenting the transition

overlap possible for Harvard University, the number of CUI ancestors and AFOs in that {nstitution’s

possession is exceedingly high.
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10/ iu-awarded-consultation-grant-for-native-ant
13.

from CUI to culturally affiliated. Even with some

)3-15/pd/20 10-5283.pdf
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